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Dear Appligant:

This is In reply to your application for recognition of exemption under section 501(c)(3) of the
Intemal Reyvenue Code.

We have considered the information you have submitted and have concluded that you have not
established that you qualify for recognition of exemption under section 50!(c)(3) of the Code. The
informatior] you have submitted establishes that many of your proposed activities are not yet operational
and that thp infrastructure needed by the o

enabile yoy to carry on gur irﬁram is not irmnt Furthermore, you rrently appear to operate in a

manner which benefits to more than-an
" Ydu were estabhshed for edumtlonal purposec You have represented that your resouy zes will

insubstantial degree.

also expect to establish an informational web site. Funding for the purchase of the computers and other
equipment and programs needed to accomplish these goals was provuded by a loan from a commercial
source. describe the area you are located in and shall be servmg as a historically recognized

You state that you have provided or assisted in providing approximately three to four continuing
educationjcourses each year over the last two years. The program announcements you provided indicate
that these| programs have run from one to seven hours and have been put on in conjunction with other
organizatipns. You have indicated that the total number of hours you spent per year on all your

educati programs totaled approximately §iifhours and the costs incurred per year on this aspect of
your progfam were Sl per year. It does not appear that you have engaged in any of the other
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_ their busin

.certified p

ctivities yoy propose to do. You have not advertised your facilities as being available to the dental
community tp set up teleconferences for medical assistance in particular patient cases. You have not
astablished @ dental orlented web site for the public nor do you have your own sites for putting on
continuing efucation’ programs Finally you have not acted as a site for attending lecturers to hold
teleconfere . In-addition, you have represented that the entire videaconferencing program of the

! is still in the development al stage.

You state that half of the officers on your board of directors are alsa princlpal shareholders in, [l
a for profit dental practice (hereinaai referred to as

The remaining two directors also appear to have a business relationship with You share space
in at least two sites and the dental practice is leasing your computer and telecommunication
.equipment ffom you to {reat and bill its own dental pet:ents It appears that you purchased or otherwise
obtained th programs-uses for its office management, even though such programs have little or
no connectipn to the accomplishment of your ex: purposes. It also appears that you are currently
seeking a gfant to extend your program toﬂ third business office. ‘This latest grant request

again includes a request for business software, which you indicate in your letter of “ is only
neeéd by to carry on its practice. You represent that utilizes @pproximately 90 percent of
your commanication equipment, telephone lines and rietwork equipment. However, you expect your use
to grow as you become better known in the commumi You also indicate thiat at any given time at least -
3 of your 13 available workstations are not in-use by and that you can utilize your equipment
contemporgneously with —wtthout any mten‘erence between w:th eather your educatlonal activmes

or their business activities.

Thg lease with \JIlIIs renewable and set for a five year term. This.lease includes the
equipment jocated at each of the business sites of {JiJll} However, it does not-appear that one of
offices has any videoconferencing capabilities yet. You have, represented that the lease
rate was determined after evaluating your fixed and variable costs for the equipment and
telecommuplcation fines. This alsa includes maintenance costs and other recurring costs. You have
represent that you consider your fees to.be competittVe with local market rates. However, you state that
you were upable to abiain price guotations from other entities for providing same type of
telecommuhications services and equipment. On the!other hand, you were able to obtain a letter from a
lic accountant who upon consideration of.the detailed llsting of equipment associated with the
lease and the note agreement associated with the equipment financing concluded that "the lease

*payinesi isja fuir marketlease rate.for the computer and videocanferencing equment associated with

this lease”.
payment is{ §: Thé two board members who are also principals of ted in
decisions donceming the lease arrangements and fees mvolved Furthermore we note that the other two
directors have a business relattonshlp with

he lease agreement calls for the payment of _monthly and iour requ:red monthly loan

In
you use of jits facilities and occasional use of.its employees without cost. Other smaller sources of
income arg fees to participate in continuing education programs. Here again you have represented that
the fees ed to attend continuing professional education programs are set at the minimum fee
sossible thiat will allow you o recover the costs incurred in presenting the programs and allow for
planning of future pragrams

¢ from this lease Is your primary continuous source of funding. [ nas also provided

'on 80(c)(3) of the Gode describes organizations: organized and operated exclusively for
e and educational pumposes, no part of the net earnings of WhICh inures to the benefit of
shareholder or individual.

religious,
any privat
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on I. 50!(c)(3)-l(a)(l) of the Income Tax Regulahons states that in order to be exempt as an
organizationdescribed in section 501(c)(3) of the Code; an organization must be both organized and
operated exglusively for one or more purposes spectﬁed in that sectlon. .if- an  organization does not meet
either the organizational or the operational test, it is not exempt. ‘

jon |.50l(c)(3)-l(c)_(l) of the regulations provides that an organization will be regarded as

operated extlusively for one or more exempt purposes only if it engages primarlly i in activities which
accomplish pne or more of such exémpt purposes spegified in section 50(c)(3) of the Code. An
organizatiory will not be so regarded If more than an msubstanhal part of its activities is not in furtherance .
of an exemgt purpose.

public ratheq than a private interest. Thus, to meet these requirements, It-is necessary for an arganization
‘0.establish that it is not organized or operated for the benefit of private interests such.as designated
individuals, the creator.or his family, sharehoiders of the organization, or persons controlled, directly or
indirectly, by such prlvate interests.

. Segtion I, 50[(c)(3)-l(d)(2) of the regulations provldes that the-term chantable is used in section
501(c)(3) In' its generally aceepted legal sense. It includes ralief of the poor-and distressed, the
advancement of rehglon the advancement of education and lessenlng the burdens of government.

In Better ggsm&ss Bureay of Washington, Q,C ., NG, v, gmted §§g§g§ 326 U.S. 279 (1945), CL.D.
1650, C.B. 1945, 375, the Supreme Court of the United States held that the preserice of a nonexempt
- purpese, If fnore than insubstantial, would destroy tax.exempt status as a charitable organization.

Etes v. Wells Fargo Bank, 485 US 351,108 S. Ct. 79, 9_9jL.'Ed: 2d 368 (1988), the

in Old Dominion Box Co.v. Unitgg Stata;, ATTF 24. 344 (Am'car 1973) Cert. Denied 413 U'S. "
910 (1973),{the court held that operating for the benefit of private parties constitutes a substantial non-
exempt pu e, .

tion, Inc. v. Commi loner. 324 F, 2d 633 (10" Cir. 1963), affiming 39
2), an organization's exemption was revoked for failure to operate exclusively for charitable
ere it entered.info a partnership with and advanced funds to a for-profit entity owned and

y the organization's directors. The for-profit entity needed the funds to. obtain construction
ich ultimately proved profitable. The court reasoned that the organization engaged in the
substantially for the purpose of benefiting its founders.

controlled

L.L. Scholarship Fund v. Commissioner,: 82 T.C. 196 (1984), a nonprofit organization's
eduled bingo games were heid on the piemises of a for-profit business which sold focd and
the games were conducted by the owners of the for-profit, and the directors of the for-profit
non-profit's board. Under these circumstances, the court held that the nonprofit had a
non-exempt purpose to enhance the profits of the for-profit.
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. Rev. Proc. 2001-4, 2001-1 |.R.B. 239 sets forth géneml procedures for the Issuance of rulings on
issues undeq the jurisdiction of the Office of the Commissioner, Tax Exempt and Government Entities
Division. ’ .

Sectiog 8.01 of Rev. Proc. 2000~4, supra, provides that the Service ordinarlly will not issue a letter
ruling or detgrmination letter. In certain cases because of the factual nature of the.prablem invalved or
because of gther reasons. The Service may decline toi Issue a letter ruling or a determination letter when
appropriate fn the interést of sound tax administration or on other grounds whenever warranted by the
facts and cirfumstances of a particular case. If an applicant does not supply the Information needed or
fails to furnigh a sufficiently detailed description of its proposed activities to permit a conclusion that it will
clearg)é be exempt, a record of actual operations may be required before a ruling or determination letter
can be issugd. : :

‘Sectiop 5 of Fiev.,Proé‘.. 90-27,-1990-1 C.B. 514, provides that where an organization cannot
demonstratg to the satisfaction of the Service that its proposed activities will be exempt a record of actual
operations hay be required-before a ruling or determination letter can be issued.

Whether an organization has satisfied the oper;a‘tiqnal testis a question of fact. See Harding
dospital, Ing. v. United States, supra. In addition, the existence of more than an insubstantial nonexempt -

purpose will|preclude exemption. See Better Business Bureau of Washington. D.C.. Inc. v. United States

supra. Seg also Qld Dominion Box Co. v. United States, supra, which hoids that operating for the private’
benefit of indlividuals is a substantial nonexempt purpose. . As.emphasized by the Supreme Court in
United States v. s Fardo Bani, supra, qualification must be proven unambiguously

irformation you have submitted, establishes that you ‘are still in your infancy and have carried

ix continuing professional educational programs over the last two.years. The amount of time
you have expended on your continuing professional education classes you have offered is abproximately
W hours gver the last two years and the. expenses incurred are approximately ST Athough you
anticipate efigaging in a broad teleconferencing program and will be heavily involved in continuing

- education programs with an emphasis on.videoconferencing, your activities i this regard to date have
been minimial.. You have not been ableto establish your proposed program.of providing .

videoconfe ing capabilities to the region. ‘In fact you have represented that the University with which

you expect fo be working has not yet established the infrastructure to support a videoconferencing

- program. Witheut these activities in place, we are unable to conclude either than these act!vities will be: - -+

operated inja charitable manner and the size of your proposed: charitable program:

Nor can we compare-the proper sxtent of your.educational or charitable activities to the extent
:\IIDh3s benefited by reason of your operations. The information submitted establishes that your
equipment |s being leased to a private dental practice, WD . The use by Il appears to account
for the bulld of the time your-computers are in.use. You have even purchased or-obtained business
ich appear tobe used only by [ Your equipment is currently located in two of
ental offices and it appears that you are:seeking a grant to provide funding to place
their third business office. In this latest grant request you have specifically included a
request for the business sofiware needed by - for its billings and business management, even
though indicate that your only need for this software is to enable out its own business -
on your puters. You have represented that the entire lease armangement with is reasonable
and have submitted a letted from an accounting firm-to that effect. However, we nota that the letter from .
the accounfing firm indicates that they were merely considering the rent of the equipment per ss and do
not apparently take into account the fact that the dental practice is apparently getting all of its billing and
accounting services provided through use of these computers. The financial information submitted
establisheg that the fees paid under the lease only slightly exceed the monies needed to retire the debt
you incurred in purchasing and installing the equipment. We aiso note that because two of the pringipals
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of D gre on your board of.directors and participsited in controfling your affairs and the other two

have a working refationship-with N there is fittiejinformation avallable to lead.to the conclusion that,
this lease arfangement-was.entéred into at arms length. Operating n a manner which benefits a private
Party to morg than an insubstantial.degraé may preclude exemption. ‘Becausewe are unable to compare.:
your educatpnal program to-the benefit ﬂreceives by reason of its lease .of your equipment , we
are unable to conclude that.this benefit |s less than insubstantial. ’

' We fecognize that the employees of Wllland its officers are involved in providing volunteer
services to you and help you.accompiish your exempt educational purposes. However, this does not
outweigh thé substantial beheﬂt recaives by reason of their virtually unlimited access to your
equipment. Accordingly, it appears that yeu have a substantial nonexempt purpase to beneﬁth
See Qid i Co..v, United States, supra, which holds that operating for the private benefit of
Individuals is a.substantial nonséxempt purpose. :

Aggin, we wish to emphasiza that two-of the niembers of your board-are principals of D

and the othgr two share offlce space ewned by il 2nd at one time considered leasing your

computer equipment. The Courts have often denied exemption where 2 small.group of individuals control
. @ nonprofit grganization and. use it for their own for-profit enterprise. See for example Stevens Bros. -
:Foundation linc. v. Comr missioner, syprd, where an exempt organization-invested-in a for profit. owned by -
-its directorsfand P.L L. Scholarship’Fond'v. Commissioner, supra where a nenprofit organization's
regularly scheduled binge games were held on the preémises of a for-profit business, which was
- =stablished pnd controlled by the for. profit's board. Here again WD use of the commuter ,
-equipment rjeeded. to. carry-on your. educational program and the current size of your educational program .
‘strongly indicate that you-are operating for the private benefit of '

Accprdingly, we have concluded that you have not es_tablished' that :you qualify for recognition of
exemption gnder section 501(c)(3) of the Code. Contributions to you are.not deductible under section 170
- and you are required to file:Federal income tax retums. S

tfhis proposed adverse determination.we have not made a determination as to whetheryou .
-would qualily as a publicly supported organization described in either section 509(a)(t) and ITO(b)(I}(A) VD) -
ar 509(a)(2) of the Code. However, we have'noted that a large amount of youriincome regularly comes
through your lease with RGMOS and-these monies have nothing to do with the accomplishment of your
-exempt purpoges. Where an organization receives subsiantally ghofits income.from an activity - - -
'unrelated tq the accomplishment of: Its- exempt purposes it could be classified as a private foundation as

: described in'section 509(a). ‘Under the particular facts of this situstion classification as a
 private fouridation could preclude your abllity to operate. ' L ’

have the right:to protest this ruling if you belleve it is incorrect. To protest, you should submit

of your views, with 2 full explanation of your reasoning. This statement, signed by one of

your princigal officers, must be submitted within 30 days from the date of this letter. You also have the

right to a cqnference in this office after your statement is submitted. You must request the conference, if

you want one, when you file your protest statement. ! If you are fo be represented by someone who is not . .

- one of your(principal officers, that person will need 19 file a proper power of attomey and otherwise quaiify
under our Gonference and-Practice Procedures. : '




unless the United States Tax.Court, the U,S. Court of Federal Claims, or the District Court of the United
States for the District of Columbia determines that the erganization Involved has exhausted administrative
remedies avpilable to it within.the Intemal Revenue Service, ‘ :

: T

Sincarely yours,

[/

Terrell M. Berkovsky

:Manager, Exempt.Organizations
Technical Group 2
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